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Notice and Oppartunity for Comment on
Proposed Amendments to the Circuit Rules

Comments are invited on the following proposed amendments to the Rules
and Advisory Committee Notes of the United States Court of Appeals for the Ninth
Circuit. New or amended languageisin bold print. Comments should be
submitted to Cathy A. Catterson, Clerk of Court/Circuit Court Executive, no later
than September 25, 2000.

CIRCUIT RULE 4-1
COUNSEL IN CRIMINAL APPEALS

Thisrule appliesto appedsin categories of caseslisted in 18 U.S.C. §
3006A.

* * % %

(c) Withdrawal of Counsel After Filing the Notice of Appeal

* * % %

(5) Anaffidavit or signed statement from the defendant showing that the
defendant has been advised of his or her rights with regard to the appea and
expresdy stating that the defendant wishes to dismiss the appeal voluntarily.

Any motion filed pursuant to this section not accompanied by
defendant's affidavit or signed statement shall set forth the reasons for such
omission.
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appointed counsel determinesthe appeal isfrivolous, on or before the due
date for the opening brief, appointed counsel shall file a separate motion to
withdraw and an opening brief that complies with the procedures set forth in
Andersv. California, 386 U.S. 738 (1967) and United Statesv. Griffy, 895
F.2d 561 (9th Cir. 1990), accompanied by proof of service on the defendant.
The cover of the opening brief shall state that the brief isbeing filed
pursuant to Andersv. California.

To facilitate this Court’s independent review of the district court
proceedings, counsel shall designate all appropriate reporter’stranscripts,
including but not limited to complete transcripts for the plea hearing and
sentencing hearings, and shall include the transcriptsin the excer pts of
record. Counsdl are advised to consult Ninth Circuit Rule 30-1.

When an appointed attorney has properly moved for leave to
withdraw pursuant to Anders and hasincluded all appropriatereporter’s
transcripts, this Court will establish a briefing schedule permitting the
defendant to file a pro se supplemental opening brief raising any issues that
defendant wishesto present. The order will also direct appellee by a date
certain either tofileitsanswering brief or notify the court by letter that no
answering brief will befiled.

* * % %

Purpose  To clarify (1) counsel’s obligations under Anders v. Cdifornia; and
(2) the Court’ s treatment of such briefs.

CIRCUIT RULE 9-1
RELEASE IN CRIMINAL CASES

0-1.1 Release Pending Conviction

* * % *

(b) The appellee shdl filea r&ponse to appellants memorandum W|th|n 7
days of receipt thereof. dHorermpthy-afters 3
the-appeltee’srespense:

(c) Appelant may file an optional reply within 3 days of receipt of
appellee’ sresponse to the bail motion. The appeal shall be decided
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promptly.
9-1.2 Release Pending Appeal

* * * *

(d) A movant for bail pending appeal may file an optional reply
within 3 days of receipt of the gover nment’sresponse to the bail motion.

(e) If theappelantison ball a the time the motion isfiled in this court,
that bail will remain in effect until the court rules on the motion.

Purposes  To conform Circuit Rule 9 to FRAP 27(a)(4) and permit the filing of
areply to aresponse.

PROPOSED ADDITION TO
CIRCUIT ADVISORY COMMITTEE NOTE TO RULE 25-2

* % * %

Notice of Delay: If a party believesthat the court has unduly delayed
taking action in an appeal or petition, the party is encouraged to
communicate this concern to the court. Such notice can be accomplished by
a letter to the Clerk identifying the case and the nature of thedelay. The
clerk will forward the letter to the appropriate court official or panel.
Generally, such aletter would be appropriate if:

(1) a motion has been pending for longer than four months;

(2) the parties have not received notice of oral argument or submission
on the briefs within fifteen months after the completion of briefing;

(3) adecision on the merits has not been issued within nine months
after submission;

(4) the mandate has not issued within forty-five days after thetimeto
filea petition for rehearing has expired,

(5) a petition for rehearing has been pending for longer than six
months; or

(6) in any other instance when in the judgment of the party, the court
has not taken action within a reasonable period. Litigantsare advised,
however, that the complexity of a given matter may preclude court action
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within the noted guidelines.

Purpose  Apprise the bar of the mechanism to address a delay in proceedings.

PROPOSED
CIRCUIT ADVISORY COMMITTEE NOTE TO RULE 31-2.2

If a party filesa motion for afirst extension of timeto filea brief on or
before the due date for the brief, and the court does not rule on the motion
until shortly before the due date or after the due date for the brief, the court
ordinarily will grant some additional timeto filethe brief even if the court
does not grant the motion in full. Multiple motionsfor extension of timeto
filea brief are disfavored, however, and the court may declineto grant relief
If a successive motion fails to demonstrate diligence and substantial need.

If the court does not act on a motion for extension of timetofilea
brief before the requested due date, the court nonetheless expectsthe
moving party to filethe brief within the time requested in the motion. The
brief should be accompanied by a letter stating that a motion for an
extension of timeis pending.

Purpose  Provide litigants with a policy statement regarding the court’s
treatment of motions for extension of time.
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